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HIGHLIGHTS

What We Audited and Why

As part of the Office of Inspector General (OIG) annual goals for internal audits,
we reviewed U.S. Department of Housing and Urban Development (HUD)
policies prohibiting the use of funds from the Community Development Block
Grant (CDBG) program to supplant general government funds. Congress stated in
a 2006 House congressional report* that CDBG funds were never meant “to be
used to replace local general government funds on projects communities should
underwrite, regardless of whether grant dollars are available” and that “[t]he
congressional prohibition against supplanting notwithstanding, HUD lacks the
ability to determine whether funds are supplanted for general revenue funds
because it does not collect the necessary data.”

Our objective was to determine whether the HUD Office of Community Planning
and Development (CPD) had management controls that were sufficient to ensure
that CDBG grantees had effective procedures to preclude them from supplanting
general government funds with CDBG program funds. We also examined
whether there were practical ways to measure whether grantees used CDBG
program funds to supplant general state or local government funds and indicators

! Entitled “Bringing Communities into the 21st Century: A Report on Improving the Community Development
Block Grant Program,’” Report 109-365, January 31, 2006,the fifth report by the Committee on Government
Reform.



that grantees might be using federal program funds to supplant general
government funds.

What We Found

HUD could not identify whether federal funds were used to supplant general
government funds because it had not implemented management controls to
provide assurances that CDBG grantees did not supplant their local budgets with
CDBG program funds. Specifically, HUD could not identify whether a grantee
supplanted its local budget because it had not identified the requirements for
maintenance of effort included in the Housing and Community Development Act
of 1974 (HCDA),? either in policy or CDBG program regulations.

According to CPD program officials and as discussed in a 1980 U.S. Government
Accountability Office (GAOQ) report, when the program was implemented, there
was a consensus that the requirement for maintenance of effort was difficult, if
not impossible, to enforce because it called for an external judgment on what
grantees would have done if federal funds were not available. However, GAO has
reported more recently on the maintenance of effort requirements, and also other
federal agencies have established maintenance of effort requirements, ways to
measure compliance, and indicators of noncompliance. HUD indicated that it was
taking initial steps by discussing the requirement with its grantees but that this
activity was not a high priority. However, without maintenance of effort
management controls, CDBG program funds may be at risk for substitution by
grantees.

What We Recommend

HUD should initiate efforts to address and establish maintenance of effort
requirements and continue its dialogue with its grantees to consider stakeholder
input for establishing maintenance of effort compliance requirements and
determine whether to or how to implement maintenance of effort requirements for
the program after consideration of stakeholders’ input.

2 According to the GAO report, “Principles of Federal Appropriations Law,” issued February 2006, “The purpose of
maintenance of effort is to ensure that the federal assistance results in an increased level of program activity, and
that the grantee does not simply replace grantee dollars with federal dollars.”



Auditee’s Response

We provided HUD officials with details of the draft finding throughout the course
of the audit. We also provided HUD officials with a draft audit report on April 9,
2008, and requested a response by May 9, 2008. We discussed the draft report
with HUD officials at an exit conference on April 22, 2008, and received their
written comments on May 8, 2008.

CPD generally disagreed with the Finding, but acknowledged that HUD policies
and regulations for the CDBG program did not address maintenance of effort
requirements included in HCDA and agreed to consider implementing the report
recommendations to address the issue.

The complete text of HUD’s response, along with our evaluation of that response,
is included in appendix A of this report.
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BACKGROUND AND OBJECTIVES

The Community Development Block Grant (CDBG) was enacted through the Housing and
Community Development Act of 1974 (HCDA). Under HCDA,® Congressional findings and
declaration of purpose, is a provision that states, “It is the intent of Congress that the Federal
assistance made available under this chapter not be utilized to reduce substantially the amount of
local financial support for community development activities below the level of such support
prior to the availability of such assistance.” With this provision, Congress, in effect, mandated a
compliance requirement known as maintenance of effort. Under maintenance of effort, the
grantee is required, as a condition of eligibility for federal funding, to maintain its financial
contribution to the program at not less than a stated percentage (which may be 100 percent or
slightly less) of its contribution for a prior period, usually the previous fiscal year. The purpose
of maintenance of effort is to ensure that the federal assistance results in an increased level of
program activity and that the grantee does not replace grantee dollars with federal dollars.

A January 31, 2006, congressional report* on the CDBG program discussed this provision. The
report expressed opinions such as “CDBG was never meant as a pool of money to replace
general revenue funds on projects a community should underwrite, regardless of whether grant
dollars are available.” The report discussed the “supplanting of funds whereby a grantee uses
CDBG dollars on projects and activities which are normally paid for out of the grantee’s general
revenue fund” and provided as an example, “if you can afford to do sewers and sidewalks in rich
neighborhoods, you shouldn’t be spending your CDBG dollars to do sewers and sidewalks in
poor neighborhoods. You should be spending your general fund dollars to do that.” This report
also stated that “The congressional prohibition against supplanting notwithstanding, HUD [the
U.S. Department of Housing and Urban Development] lacks the ability to determine whether
funds are supplanted for general revenue funds because it does not collect the necessary data.”
The congressional report concluded that “HUD [had] initiated several in-house measures to
improve internal administration of the CDBG program, an indication that reform of CDBG can
be accomplished within HUD.” Recommendations in the congressional report included that
“HUD should continue efforts to improve the internal administration of the CDBG program by
addressing the issues identified throughout this document.” A HUD Office of Inspector General
(OIG) 2007 audit’ identified an issue relating to a possible supplanting of funds in the CDBG
program, but it was not included in the report because HUD lacked clear criteria on this issue.

Our initial objective was to determine whether the HUD Office of Community Planning and
Development (CPD) had management controls that were sufficient to ensure that CDBG grantees
had effective procedures to preclude them from supplanting general government funds with
CDBG program funds. During our entrance conference with CPD program officials at HUD
headquarters, it was disclosed that, due to the impracticability of enforcement perceived by CPD,
there were no existing CPD management controls that could provide assurances that grantees did

® HCDA, Section 5301, Congressional findings.

* Entitled “Bringing Communities into the 21st Century: A Report on Improving the Community Development
Block Grant Program,’” the fifth report by the Committee on Government Reform.

® Audit assignment number BO-07-0010; City of Chicopee, Massachusetts - CPD Public Works and Facilities.



not use CDBG funds to supplant general government funds. As a result, we expanded our
survey objectives to determine whether:

1. There were practical ways to measure whether CDBG program funds were used to
supplement or supplant general state or local government funds and

2. There were indicators that grantees might be using federal program funds to supplant
general government funds.



RESULTS OF AUDIT

Finding 1. A Lack of Requirements for Maintenance of Effort Inhibited
HUD in Ensuring the Intended Use of CDBG Program Funds

HUD policies and regulations for the CDBG program did not address maintenance of effort
requirements included in HCDA. Congressional comments included in a January 2006 House
congressional report stated that CDBG funds were never meant “to be used to replace local
general government funds on projects communities should underwrite, regardless of whether
grant dollars are available,” and that “[t]he congressional prohibition against supplanting
notwithstanding, HUD lacks the ability to determine whether funds are supplanted for general
revenue funds because it does not collect the necessary data.”

According to CPD program officials and a 1980 U.S. Government Accountability Office (GAO)
report, when the program was implemented, there was a consensus that the maintenance of effort
requirement was difficult, if not impossible, to enforce. However, since the enactment of
HCDA, GAO has reported that most federal grants do not encourage states to use federal funding
as a supplemental source, and there is a need for maintenance of effort requirements.

In 1997, GAO examined several federal grants’ designs, including CDBG. In this report, GAO
reported that the estimates of substitution [supplanting of local funds with federal funds]
approximated a total of 60 cents of every federal [grant] dollar and was caused due to a lack of
grant features, such as state maintenance of effort and matching requirements. In addition, other
federal agencies have identified policies for maintenance of effort requirements, ways to measure
compliance, and indicators of noncompliance. Clear HUD policy guidelines regarding the level
of maintenance of effort requirements and the corresponding management controls would allow
HUD a greater assurance that CDBG funds are used for their intended purpose. Without
maintenance of effort management controls, CDBG program funds may be at risk for
substitution by grantees.

HUD Policies Did Not
Address Maintenance of
Effort Requirements

Neither CDBG program policies nor HUD CDBG regulations addressed the
maintenance of effort requirements included in HCDA. Generally, maintenance of
effort® requires states or localities (grantees) to maintain their own previous or
current level of nonfederal funding for a program before receipt of federal
funding, but HUD had not advised its grantees of this requirement. When the

6 42 USC [United States Code] 5301(c) states that it is the intent of Congress that the federal assistance made
available under this chapter not be used to reduce substantially the amount of local financial support for community
development activities below the level of such support before the availability of such assistance.



CDBG program was initially implemented, HUD decided against issuing
guidance to define HCDA maintenance of effort terms such as “substantial” and
“community development activities” in favor of a case-by-case determination.
According to CPD program officials and as discussed in a 1980 GAO report ,
when the program was implemented, there was a consensus that the maintenance
of effort requirement was difficult, if not impossible, to enforce because it called
for an external judgment on what grantees would have done if federal funds were
not available. HUD had not reconsidered issuing requirements for the
maintenance of effort since the initial decision.

However, House congressional comments included in a January 31, 2006, House
congressional report on the CDBG program discussed the maintenance of effort
provision and HUD’s potential lack of management controls to indentify potential
supplanting. Specifically, this report expressed opinions such as “CDBG was
never meant as a pool of money to replace general revenue funds on projects a
community should underwrite, regardless of whether grant dollars are available.”
The report discussed the “supplanting of funds whereby a grantee uses CDBG
dollars on projects and activities which are normally paid for out of the grantee’s
general revenue fund” and provided as an example, “if you can afford to do
sewers and sidewalks in rich neighborhoods, you shouldn’t be spending your
CDBG dollars to do sewers and sidewalks in poor neighborhoods. You should be
spending your general fund dollars to do that.” This report also stated that “The
congressional prohibition against supplanting notwithstanding, HUD [the U.S.
Department of Housing and Urban Development] lacks the ability to determine
whether funds are supplanted for general revenue funds because it does not collect
the necessary data.”

HUD’s initial reasoning or determination for not developing regulations or policy
guidance required by HCDA'’s maintenance of effort provision was acceptable in
1974. However, HUD’s initial reasoning for not developing regulations or
guidance regarding the maintenance of effort issue no longer appears to be
acceptable. GAO has reported on several occasions on the need to establish
maintenance of effort requirements, and other federal agencies have established
such requirements and identified ways to measure compliance and indicators of
noncompliance.

GAO Found That Grants Do Not
Encourage States to Use Funding
as a Supplemental Source

There have been several reviews by GAO on the use of federal agency program
funds and maintenance of effort requirements. GAO has reviewed the extent to
which federal grant dollars replace state dollars, often referred to as substitution



or supplantation,” and has expressed concern that federal grants may not increase
or supplement spending beyond that which states or grantees would have spent
without federal funds for the aided services. These reviews provide insight into
both sides of the issue of maintenance of effort requirements, and several of the
reviews made implementing recommendations. In a 1995 report,> GAO
concluded, “Maintenance of effort can help ensure that federal block grant dollars
are used for the broad program area intended by Congress. Without such
provisions, federal funds ostensibly provided for these broad areas could, in
effect, be transformed into general fiscal relief for the states and local
municipalities.”

In a 1997 report,’ GAO indicated that the federal grant system, contrary to the
federal purpose, encourages states to use federal dollars as a replacement for their
own spending on nationally important activities as opposed to a supplement. The
report stated that some substitution is intended or to be expected whenever a grant
is received. However, the range of substitution estimates were from 11 to 74
cents, and the estimates of substitution clustered around 60 cents of every federal
dollar. This meant that for most grants, 60 cents of every federal grant dollar
substituted for funds that states otherwise would have spent, and every additional
federal grant dollar only resulted in 40 cents in additional spending on the aided
activity. In addition, if you applied GAQO’s range of substitution estimates to
HUD’s FY 2008 CDBG funding as much as $395 million to $2.6 billion of may
be at risk for substitution.™

GAO also found that these fiscal substitution results reflect the way in which most
of the 633 federal grants they reviewed (including CDBG) were designed. GAO
indicated that substitution is more likely to occur in broad based grants such as
CDBG grants, and with maintenance of effort requirements substitution is less
likely to occur. A variation of the maintenance of effort provision is the so-called
“nonsupplant” provision, which requires that federal funds be used to supplement,
and not supplant, nonfederal funds that would otherwise have been made
available. However, GAO has reported on the difficulty with monitoring and
enforcing nonsupplant provisions. GAO also noted that well-designed
maintenance of effort provisions can deter substitution (supplanting) in a grant
program and are more effective when they are designed to maintain state fiscal
effort at a level that keeps pace with inflation and program population growth.
Therefore, clear guidelines over level of maintenance requirements can help grant
funds, such as CDBG funds, go further. In its report, GAO also suggested that “if
reducing substitution is a desired goal, Congress could add or strengthen matching

" Whereby specific-purpose federal funds are, in effect, converted to general fiscal relief to the degree states use
federal funds to free up their own resources for other state priorities. Grant funding such as CDBG grants funds are
supposed to supplement state spending, not “supplant or replace it.

8 “Block Grants: Issues in Designing Accountability Provisions,” GAO/AIMD-95-226 (issued September 1, 1995).
° The GAO report is “Federal Grants: Design Improvements Could Help Federal Resources Go Further,”
GAO/AIMD-97-7 (issued December 18, 1996).

19 Risk amount was determined by using the low of 11 cents or 11% and the high of 74 cents or 74 % substitution
estimate and the current Fiscal Year 2008 CDBG program allocations of $3,595,096,980.



and maintenance of effort provisions for grant programs.” The Office of
Management and Budget (OMB) has also stressed the importance of such
provisions.

Other Agencies Established
Policies on Maintenance of
Effort Requirements

Our review also found that other federal agencies have established policies for
maintenance of effort requirements and identified indicators and ways to measure
whether federal funds were used to supplant general state or local government
funds. Of the four federal executive departments we reviewed, we identified that
the U.S. Department of Health and Human Services (HHS) , U.S. Department of
Education (DOE), and U.S. Department of Justice (DOJ) had developed grant
application requirements, regulations, and procedures to address, monitor, and
enforce maintenance of effort compliance. All three departments addressed the
maintenance of effort requirements through the grant application process, and
HHS and DOE also addressed it through regulations. In addition, the
maintenance of effort requirement was defined either in grant instructions, other
financial guidance, or audit compliance supplements to OMB Circular A-133,
“Audits of States, Local Governments, and Non-Profit Organizations.”

All three departments used grantee compliance certifications for maintenance of
effort requirements that were completed as part of the grant application process
for several programs within the three departments. This compliance certification
is used to ensure that the requirements are met and that grantees use the federal
funds to supplement and not supplant grantee program funds. For example, a
“certification of maintenance of effort” is required for the HHS Child Care and
Development Fund (CCDF) program, in which an agency certifies that financial
assistance will be in addition to, and not in substitution for, comparable activities
previously carried on without federal assistance. DOJ also has a grantee certify as
a condition for the funding that federal funds awarded under the Community
Oriented Policing Services program may not be used to supplant or replace
existing local funds that would, in the absence of the grant, be made available
from local sources (see appendix B).

The maintenance of effort requirements were also addressed in guidance and in
instructions associated with the grant applications process. For example, HHS
requires submission of a fund plan to show how the funds will be used for the
CCDF program, which describes the CCDF program to be conducted and
provides for the estimate of grantee (i.e., nonfederal) funds available to meet the
maintenance of effort requirement. The grant application and plan guidance
identifies that the estimate is needed for the plan. The requirement itself is
identified in HHS regulations (45 CFR [Code of Federal Regulations] Part 98),
which provide that ”States shall also expend an amount of non-Federal funds for
child care activities in the State that is at least equal to the State’s share of
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expenditures for fiscal year 1994 or 1995 (whichever is greater) under sections
402(g) and (i) of the Social Security Act as these sections were in effect before
October 1, 1995.”

Other compliance aspects of maintenance of effort requirements for the CCDF
program were also addressed in HHS policies and regulations. For example, HHS
uses regulations to allow a determination of whether program funds are
supplemental to the prior levels of effort provided by the agency (before the
award of federal funds). For instance, under these regulations, HHS requires
maintenance of effort accounting data on both prior state or local funding and the
program funds awarded and expended (which are also required conditions under
the terms of their cooperative agreements and grants). In addition, HHS can test
for supplanting during site visits and audits. When on site, HHS can determine
whether state or local funds are being supplanted by HHS program funds by
reviewing the agency’s financial status reports and maintenance of effort
accounting records."* HHS also can test the agency’s reports and records for
completeness and accuracy and can reconcile its program budgets and
expenditures with those of the state or local agency. With the information
required through applicable regulations, the grant application process, and
cooperative agreements, HHS is able to determine whether program funds are
supplemental to the prior levels of effort provided by the agency (before the
award of federal funds). It can also determine whether funds that were expended
were for necessary, reasonable, and allowable costs.

In addition, the Single Audit Act of 1984 and OMB Circular A-133, “Compliance
Supplement,” have presumably improved monitoring and enforcement. For
example, HHS and DOE both use the Single Audit Act as a means, in part, to
ensure compliance with maintenance of effort provisions. Under this Act, OMB
issued Circular A-133, “Audits of State and Local Governments,” which also
provides for the issuance of compliance supplements to assist auditors in
performing the required audits. As a result, independent public accountants who
conduct testing of HHS and DOE grant compliance for maintenance of effort use
the OMB Circular A-133 compliance supplement. In the compliance
supplements, HHS and DOE provide extensive guidance in this area for their
programs, including in part

HHS Grants for Supportive Services and Senior Centers'?

2.1 Level of Effort — Maintenance of Effort

1 The agency financial reports and maintenance of effort accounting records are identified in the notices of
cooperative agreement.

12 DHS, CFDA 93.044, Special Programs for the Aging — Title I11, Part B—Grants for Supportive Services and
Senior Centers; CFDA 93.045, Special Programs for the Aging — Title 111, Part C—Nutrition Services; CFDA
93.053, Nutrition Services Incentive Program.

11



State — The State Agency must spend for both services and administration
at least the average amount of State funds it spent under the State plan for
these activities for the three previous fiscal years. If the State Agency
spends less than this amount, the Assistant Secretary for Aging reduces the
State’s allotments for supportive and nutrition services under this part by a
percentage equal to the percentage by which the State reduced its
expenditures (42 USC 3029(c); 45 CFR section 1321.49). See lll. L.1,
“Reporting - Financial Reporting” for the reporting requirement regarding
maintenance of effort.

DOE Grants for State Education Agencies (SEA) or Local Educational Agencies
(LEA)

In the following instances, it is presumed that supplanting has occurred:

a. The grantee (SEA or LEA) used federal funds (except Bilingual) to
provide services that the grantee was required to make available under
other federal, state or local laws.

b. The grantee used federal funds to provide services that the grantee
provided with nonfederal funds in the prior year.

c. The grantee used Title I, Part A, or Migrant Education -- State Grant
program funds to provide services for participating children that the
grantee provided with nonfederal funds for nonparticipating children.

Independent public accountants are required to use the compliance supplement
when conducting audits under the Single Audit Act.** However, currently in the
compliance supplement for the CDBG grant program, the maintenance of effort
requirement is listed as “not applicable.” As a result, independent public
accountants do not test for compliance with the maintenance of effort
requirement™ mandated by HCDA.

Other agencies also ensure maintenance of effort compliance through audits.
These audits have identified that typically the grantees have their own [general
revenue fund] resources to address all the infrastructure needs of that community

3 According to the circular, the compliance supplement serves to identify existing important compliance
requirements that the federal government expects to be considered as part of an audit required by the 1996
amendments. This document spells outs for the independent public accountants which compliance requirements are
required for each federal grant so that they are tested during the single audit to assure compliance various federal
compliance requirements.

“ OMB Circular A-133 provides that federal agencies are responsible to annually inform OMB of any updates
needed to this supplement. This responsibility includes ensuring that program objectives, procedures, and
compliance requirements, noncompliance with which could have a direct and material effect on these individual
federal programs, are provided to OMB for inclusion in this supplement and that agencies keep current these
program objectives, procedures, and compliance requirements (including statutory and regulatory citations such as
the maintenance of effort requirement under HCDA).
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Conclusion:

and should be able to allocate the resource to the infrastructure needs of various
neighborhoods in proportion to the contributing local source or based historic
costs. For example, DOJ-OIG has issued 25 audit reports since 1998 on grant
programs that awarded more than $119 million. These audits identified
supplanted funds totaling $33.1 million that were directly related to violations of
the maintenance of effort provisions mandated by Congress and DOJ’s grant
program nonsupplanting regulations.

HUD program officials indicated that they were taking initial steps by discussing
the maintenance of effort requirement with several stakeholders/grantees.
However, they also stated that they were focusing on and addressing higher
priority program issues such as standardized performance measurements,
improved formula targeting, and uniform sanctioning policies, as well as staffing
issues.

HUD’s lack of regulations and policy guidance for requirements for maintenance
of effort inhibits it from ensuring that grantees used CDBG funds for
supplementing and not supplanting. GAO indicated that substitution is more
likely to occur in broad based grants such as CDBG grants. Without
maintenance of effort requirements and management controls, CDBG program
funds may be at risk for substitution use by grantees.

Since HUD initial determination regarding the implementation of the maintenance
of effort provision, other federal departments have addressed maintenance of
effort requirements and have shown that maintenance of effort can help ensure
that federal block grant dollars are used to supplement the program as intended by
Congress. The three departments identified in this report, as well as their grantees
(many of which also received HUD grants), have more than 10 years experience
with monitoring and enforcing maintenance of effort compliance. HUD could
draw upon this experience to address the maintenance of effort requirements for
the CDBG program.

HUD needs to reconsider its determination regarding implementing the
maintenance of effort provision in HDCA. Implementing any type of permanent
change in the CDBG program requires time and input from all of the stakeholders.
HUD indicated that it was taking initial steps by discussing the requirement with
its grantees.

13



Recommendations

We recommend that the HUD Deputy Assistant Secretary for Grant Programs require the
Office of Block Grant Assistance to:

1A. Initiate efforts to address and establish maintenance of effort requirements and
continue its dialogue with its grantees to consider stakeholder input for
establishing maintenance of effort compliance requirements.

1B. Develop the necessary policies and management controls to ensure compliance
with the maintenance of effort requirements established if it is determined that
maintenance of effort requirements should be implemented.

1C. Provide Congress its determination on implementation of the maintenance of

effort statutory provision and request that the provision be rescinded if it is
determined that maintenance of effort requirements should not be implemented.

14



SCOPE AND METHODOLOGY

To accomplish the objectives,* we:

Reviewed applicable regulations, guidance materials, and congressional and GAO reports
to gain an understanding of the background of maintenance of effort requirements.

Interviewed HUD program officials and obtained input from them for our survey
objective.

Examined OMB Circular A-133, specifically the “Compliance Supplement” to identify
HUD guidelines as well as other agencies’ guidelines regarding maintenance of effort
requirements.

Reviewed regulations and procedures at four other federal agencies, regarding the
maintenance of effort provision, and audit findings by these agencies related to
noncompliance. The review included the program requirements for DOE, HHS, DOJ,
and the U.S. Department of the Interior.

Analyzed OIG reports of agencies with maintenance of effort provisions.

Our fieldwork was performed between November 2007 and January 2008.

We performed our audit in accordance with generally accepted government auditing standards.
Those standards require that we plan and perform the audit to obtain sufficient, appropriate
evidence to provide a reasonable basis for our findings and conclusions based on our audit
objectives. We believe that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives.

15 Our review generally considered HUD’s maintenance of effort under provision identified in HCDA, Section 5301,
Congressional findings and declaration of purpose.
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INTERNAL CONTROLS

Internal control is an integral component of an organization’s management that provides
reasonable assurance that the following objectives are being achieved:

o Effectiveness and efficiency of operations,
¢ Reliability of financial reporting, and
e Compliance with applicable laws and regulations

Internal controls relate to management’s plans, methods, and procedures used to meet its
mission, goals, and objectives. Internal controls include the processes and procedures for
planning, organizing, directing, and controlling program operations. They include the systems
for measuring, reporting, and monitoring program performance.

Relevant Internal Controls

We determined the following internal controls were relevant to our audit objectives:

e Controls to ensure that grantees did not use CDBG funds to supplant their
local budgets.

A significant weakness exists if management controls do not provide reasonable
assurance that the process for planning, organizing, directing, and controlling
program operations will meet the organization’s objectives.

Significant Weaknesses

Based on our review, we believe the following item is a significant weakness:

e HUD lacked controls to ensure that grantees did not use CDBG funds to
supplant their local budgets.

16



Appendix A
AUDITEE COMMENTS AND OIG’S EVALUATION

Ref to OIG Evaluation Auditee Comments

U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
WASHINGTON, DC 20410-7000

ol

2 &
“anorvesd

OFFICE OF COMMUNITY PLANNING MAY 0 8 2008

AND DEVELOPMENT

MEMORANDUM FOR: spector General for Audit, LAGA

FROM: Jor

Ison R. BregdndGeneral Deputy Assistant Secretary for
ommunity Planning and Development, D

SUBJECT: Office of Inspector General Report—Maintenance of Effort
Requirements are Needed to Ensure Intended Use of Community
Development Block Grant (CDBG) Program Funds

This memorandum provides the response of HUD’s Office of Community Planning and
Development (CPD) to the recommendations for executive action made in the Office of Inspector General’s
(OIG) draft audit report entitled “Maintenance of Effort Requirements are Needed to Ensure Intended Use of
CDBG Program Funds” (2008-BO-XXXX). The Department appreciates the opportunity to provide this

response.

The report recommends that “HUD should continue with its efforts to establish maintenance of effort
requirements through a dialogue on the issues with its grantees and determine whether to or how to
implement maintenance of effort requirements for the program after consideration of stakeholders” input.”
The OIG also suggests that CPD’s Office of Block Grant Assistance (OBGA) develop policies/management
controls to ensure compliance with these requirements and provide Congress its determination regarding the
implementation of the maintenance of effort. Finally, the OIG suggested that HUD request Congress rescind
the statutory requirement if it is determined that they should not be implemented.

CPD does not see the supplanting of local funds as a major issue for the CDBG program. CPD
Com ment 1 acknowledges the statutory restriction on “substantial” supplanting of local funds with CDBG monies, but
cannot identify evidence that supplanting is a pervasive problem in the program. There may be individual
instances where this has occurred, but as a whole, it is difficult to prove that CDBG funds are substantially
displacing local funds in a jurisdiction’s budget. CPD appreciates the efforts by the OIG in evaluating this
issue and providing suggestions for implementing the maintenance of effort requirements.

First, it should be noted that although OBGA has raised the supplanting issue to our stakeholders,
Com ment 2 CPD has 10t begun efforts to establish requirements. Discussions with our interest groups have been at a
very broad level; however, over the next year, OBGA will continue its efforts to educate stakeholders about
the requirement. In addition, OBGA has requested HUD’s Office of Policy Development and Research
(PD&R) to begin a review of potential maintenance of effort requirements for the State CDBG program as
part of its FY 2009 research agenda.

www.hud.gov espanol.hud.gov

17



Appendix A
AUDITEE COMMENTS AND OIG’S EVALUATION

Ref to OIG Evaluation Auditee Comments

Second, it should be noted that in many jurisdictions the CDBG annual atlocation represents a very
Com ment 3 small percentage of many local budgets. CPD reviewed the CDBG allocations in several cities as a

percentage of the cities’ annual budget. For these cities, the CDBG allocation represents less than 1% of the
annual budget. Therefore, it is difficult to envision a scenario in many large cities where CDBG funds would
be substantially supplanting local funds.

Third, OBGA will review the suggested sample certifications used by other Federal agencies to
enforce maintenance of effort requirements and analyze their applicability to the CDBG program. It should
Comment 4 be noted, however, that the agencies that use these certifications (the U.S. Department of Health and Human
Services, the U.S. Department of Education and the U.S. Department of Justice) implement, for the most part,
single purpose grant programs. The CDBG program can be used to fund any of 26 eligible activities which
span broad categories including public services, public facilities housing, economic development, etc. Any |
certification considered would need to take the broad scope of the program into consideration.

Finally, HUD understands that the provision regarding substantially supplanting funds is contained
in the Housing and Community Development Act of 1974, as amended; however, the process for establishing
the CDBG maintenance of effort requirements and developing management controls to assure compliance
CO m ment 5 has been oversimplified by the OIG in its report. First, HUD would need to clearly define “substantially,”
and decide if disparate thresholds would apply to the size of the grantees’ budget or whether it would be a
straight percentage calculation. Second, the OIG’s suggestion that grantees certify that they have not
supplanted funds would still require a substantial verification effort for CPD. HUD would have to issue
implementing regulations, including addressing the information collection requirements mandated by the
Office of Management and Budget (OMB). HUD staff monitoring certifications would be required to
become experts in deciphering local budgets which would require advanced training and/or education.

We appreciate the effort and the methodology the OIG used in reviewing the statutory provision
which prohibits the substantial supplanting of general government funds with CDBG monies. CDBG will
continue engaging stakeholders and determine if any of the recommended changes are possible at this time.
CO mment 6 If the changes are not possible, then CDBG will explore the viability of eliminating the provision from the
CDBG statute.

If you have any questions regarding this response, please contact Stan Gimont, Acting Director of the
OBGA at (202) 402-4559.
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Comment 1

Comment 2

Comment 3

0OIG Evaluation of Auditee Comments

CPD’s statement that it cannot identify evidence that supplanting is a pervasive
problem in the program and that it is difficult to prove confirms the point of the
report finding. Specifically, HUD can not identify evidence because it lacks the
ability to determine whether funds are supplanted for general revenue funds
because it does not collect the necessary data, and had not identified the
requirements for maintenance of effort as required under the Housing and
Community Development Act of 1974 (HCDA), either in policy or CDBG
program regulations. Without management controls HUD can not provide
assurances that CDBG grantees were not supplanting their local budgets with
CDBG program funds. The intent of Congress was that the federal assistance
made available under CDBG not be utilized to reduce substantially the amount of
local financial support for community development activities below the level of
such support prior to the availability of such assistance.

To ensure that we did not mischaracterize HUD's intentions, we revised the
recommendation to read initiate (instead of continue) efforts to address
maintenance of effort requirements and continue its dialogue with its grantees to
consider stakeholder input for establishing maintenance of effort compliance
requirements. We also acknowledge CPD's willingness to refer the issue to
HUD's Office of Policy Development and Research to review potential
maintenance of effort requirements. This effort should also consider the
feasibility of implementing MOE.

We acknowledge CPD's comments, but nonetheless, the intent of Congress was
that the federal assistance made available under CDBG not be utilized to reduce
substantially the amount of local financial support for community development
activities below the level of such support prior to the availability of such
assistance. CPD has indicated that because the amount of CDBG funds is small
relative to the large city government’s total budget they do not envision a scenario
where substantial supplanting local funds is occurring. During our review, we
also noted the percentage of CDBG funds to the jurisdiction’s entire annual
budget was relatively small as noted by CPD. However, the comparison to a
total large city budget is not relevant in determining whether the local
governments are substantially supplanting local funds, it is the comparison of the
jurisdiction’s local budgets for “community development activities” to establish
the significance of this funding to the grantee’s total community development
activities that is relevant under the MOE requirements. Further, MOE is
measured using an established baseline level of such support for a grantee’s
locally funded community development activities. In addition, the GAO report
cited in this report indicated that substitution is more likely to occur in broad
based grants such as CDBG grants, and without MOE an average 60 percent of
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Comment 4

Comment 5

Comment 6

the grant funds were used to supplant local funds, which would be substantially
diminish CDBG program outcomes.

We acknowledge CPD's willingness to address the issue, in part, by considering
the possibility of using grantee certifications as a method to address the report
recommendations. Such a certification should specifically require the grantee to
certify that the federal assistance made available under CDBG not be utilized to
reduce substantially the amount of local financial support for community
development activities below the level of such support prior to the availability of
such assistance.

We acknowledge CPD's comments, which outline the necessary basic steps in
implementing MOE and resolving the intent of the recommendations. However,
the report does not oversimplify or address the process for establishing MOE
requirements or the process for developing management controls for MOE
compliance. It indicates that HUD has done little to determine whether MOE
requirements can feasibly be implemented and that GAO has found that without
MOE requirements supplanting is more likely in broad based grants like CDBG.
The intent of Congress was that the federal assistance made available under
CDBG not be utilized to reduce substantially the amount of local financial support
for community development activities below the level of such support prior to the
availability of such assistance. We agree with CPD’s suggestion that it would
need to clearly define “substantially.” At the same time, CPD should probably
consider the need to clearly define what constitutes “community development
activities.” Also, the threshold should apply to the jurisdiction’s local budgets for
community development activities and not a jurisdiction’s entire annual budget
(see comment 3). Further, MOE is measured using an established baseline level
of such local support or funding. CPD commented during our exit conference that
most grantees are running a deficient budget. The establishment of such baselines
at the present time would ensure that grantees’ baselines are established at low
levels, and would therefore be more beneficial to the grantees in the long run. In
addition, the report indicates that a common method used by other agencies in
monitoring certifications or determining compliance with MOE has been under
the Single Audit Act where independent public accountants (auditors) test for
compliance with the maintenance of effort requirements.

We acknowledge CPD's efforts to address the report findings and willingness
implement the report recommendations.
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Appendix B

HHS CERTIFICATION FOR MAINTENANCE OF EFFORT
REQUIREMENTS

MMaintenance of Effort Certification

Page [ of
3
' Foo Begreraeves ) Hewdh & Hureen Senvices %E:::::Fm?
- . —y . Zicita Index
f Administration for Children > Families B et 1
- 3 Homo | Services | Working with ACF | Polloy Planmning | About ACF | ACF News Saarch
Office of Financial Services
L
T T T 1
Finzunaal Dala Audiks vy v

CERTIFICATION REGARDING MAINTEMANCE OF EFFORT

In accordance with the applicable program statute(s) and regulation(s), the undersigned
certifies that financial assistance provided by the Adnunistration for Children and
Families, for the specified activities to be performed under the

Program by

(Applicant Organization), will be
in addition to, and not in substitution for, comparable activities previcusly carried on
without Federal assistance.

Signature of Authorized Certifving Official

Title
Date
Eack T
http:/rwarw acf hhs. gov/programs/ofs/grants/ maimtain hiom 3/6/2008
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DOJ CERTIFICATION FOR MAINTENANCE OF EFFORT
REQUIREMENTS

U.5. Department of Justice
Office of Comnnuuty COrenred Policing Services

Assurances

Zeverzl provizions of federal o apd policy apply to all grant programs. We (the Office of Commvansty Ooented Fobeing Services) meed to
seCLre TOUr assurasce that the applicant will camply with these provoions. If yoa would like farther miormation 2bout acy of these

aszarzmees, please coptact vour state’s COFS Grant Program Spectalist

az (B0} 421-6770.

By the applicant's andeorized repressntative's sigmatuns, due applicant zssunes that it will comply with 22 legal apd adnemistreme
regairenzenty that povere the applcant for aceeptance and wie of federl st funds In pacticular, the appScast aysunes us that

1. It has been legally amd officially autarized by dee approprizte
govermieg badr (far example, nuayor or city councd) to 2pply for this
grant and gzt the persaes signing d=e aoplication and these
assurances on ifs bebalf are authorized to do so and o 2et apins
helalf with respect to aey isvaes that may arise doring processing of
ithis appEcation.

2. It =l comaply =itk the provizions of federal b, which limit
certam politieal acteites of graster smaplopess whiose prineipal
employment & in connection with an actrsty fmameed in whale or in
part with this prant, Thewe restoictions are set focth m 5 WG § 1301,
ot 32

3. It =l comply =it the mmimuen wage and maxineam hears
provisions of tee Faderl Fair Laber Stndards Aet, if applicable.

4. It will estabilish safeguords, if it bos pot done 20 already, to prohibat
employess frons e their positions for 2 parpose that is, or gives
the appearaece of beicg, motivated by 2 desire for povate paie for
themselres or others, partientidy teose with whom they bave family,
Burdpess or other fies.

5. It =l give tee Departnent of Justice ar dze Comptroller Gereral
acesss 1o and dee riplt to exacuees records and docvmnents relzted to
the praet.

&, It will comply with 2]l regairenzents mpoued by the Department of
Juastice 23 2 condifioe or administratire reguairenzenr of the grane,
meludies but not Emeted to: the requirements of 5 CFR Fart §6 and
2B CTR. Fart 70 OME Cirevlar A-57, A-21, A-122 or the Federal
Acquizition Regalations, a3 applicahle (poveming cost prineiples);
OME Circalar A-133 (poveming audits) and other apaliczhle

OME eirculars; the applicshle provizions of the Cmmibus Come
Contol and Safe Streets Act of 1968, 23 amended; 25 CFR Fart 38.1;
and with all odver applicabls program reqmiremenss, loes, orders,
ragulations, or cirealars

7. If applicable, it will, to the extent practicable and comsivtest with
appEcable law, seek, recriit amd kore qualified memsbers of racial and
efkmic minorty sroups and qualified sramen in coder to fetler
effective byor enforcement by increasing their rankes within the mooom
positions in the agency

5. It =l mot, oe the ground of mace, colar, religion, national ooigng
gender, disability or ape, nelawfially exclade anr peron from
partciprtian in, demy the bemefits of or employment to any peron,
or subject any perion to decomEmaton in connestion with ey
progranys or actvrties funded im whole or in pars with federal funds
These eiwil mghes requiremenss are found in the pon-diserimieatica

provisions of the Ommibas Crime Control and Safe Stoeets Act
of 1568, as amended (42 US.C. § 3788(d)); Title VI of dee Ciil
Righes Act of 1964, a5 amerded (42 TU5.C. § 2000d); dee Indiam
Ciril Rights Act (253 TLEC. §F 1301-1303); Sectiar 504 of the
Rebahilitation Act of 1873, a5 amerded (29 U5.C. § 754); Tide II,
Subtitle A of the Americans with Desahilities Act (ADA) (42
2101, et z2q); the Age Divernypatian Act of 1975 (42
S, § 6101, et seg); amd Department of Justice MNon-
Dizerimiration Repnlations cortaimed i Tite 28, Pares 35 and 42

(subparts C, D) E and &) of the Code of Federal Eemmiatians.

A, In the event duat any court or administrative agency makes a
frdies of diserimiration an grovads of race, eclar, religion,
zaticnz] origie, peeder, dixzhility or ape apaiest the applicant after
1 dne process kearieg, it apress o formard a copy of the finding
to the Office of Cimil Rights, Office of Jostice Frograms, 310 Tth
Sereet, WL, Washington, DUC. 20531

E. Grastees that hare 50 or moee employees aed granss aver
$500,000 (ar over §1,000,000 in grunts over an sighteen-month
period], mast vabmst an acceptable Egual Employment
Otpportaesty Flan ("EECF) or EECF shoct form [if pramtes is
required to submit ar EEQF ueder 28 CFR 42.307), that is
approved by the Office of Justice Froprams, Office for Civil
Reghts withie 80 days of the award start date For graets under
$:'|DZI.III:I:: but orer §25,000, or for gretess with feoer thae 50
emplorees, tdoe prantes mmst subout an EECT Certfication.
(Gramtees of less than 823,000 are mot subiject to the EECOT
reguirsmert )

8. Porvnant to Department of Justice guidelimes June 18, 2002
Federal Repister (Voluzme &7, MNuamber 117, papes $1435-41472)),
umder Title VI of the Civd Righes Act of 1964, it will enzure
meanirsfal acesss to it progranys aed acerites by perzows with
limited English profciency:

10 It wrill enware that any farilities under its owzership, lease or
smpervision whick shall be utilized in the accompliskment of the
praject are not livted oo tie Enviropnzental Protection Apescy's
(EFA) lizt of Viclities Facilities and that it will notefy us if
advized by the EFA deat 2 facility to be ased 1z this praet s andec
consideration for wnch listieg by the EFA

1L If the applicant™ szate has extzblzhed a review apd comment
pracedure nnder Executive Order 12372 and has selected this
pragram for rewiens, it ko made thes applieation zrailable foc
review by the stabe Single Pomt of Comtaet.
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12. It will wnbonit 2l sarvers, ietervies pratoeols, and ather
micrmation ecllectons to the COFS Office for submizsion to the
Cffice of Manapement and Budget for clearanee umder the
Faperwork Reduction Act of 1983 if raqmined

13. It will comply with the Haman Subjects Research Risk
Protections requaremerts of 25 CFR FPart 45 of any part of the
fanded project contin: mon-sxempt research oo statistical activities
which irrabre bumar sabjects and alvo with 25 CFR Fart 22,
requiring the safepaardies of mdsidually sdentifiable mformation
collected from research participamts.

14. Parsumant to Execotive Order 13043, 2 will exforee on-the-jol
sear belt palicies and programs for employess when openiting
ageecr-owned, rented ar persomalty-ommed vebicles

15. It will nat wse COPS faeds to supplast (replace) sixte, local oo
Euream of Iedian Affaiey finds duae athermize would be made
wradlahle for the purpases of this praet, 2u applicables.

14. If the yorarded prant contxin: 2 retention reguirensent, it
will retain the increxsed officer staffng level and/or the
merepved officer redeployment level, as appEcable, with stabe
ar lacadd fimds fior 2 miniemem of coe fll loeal bodget epels
fallowing sxpimton of due grant period.

17. It will not nze any federal fondmg directly or mdireetdy
to imfheence in any maener 3 Member of Copgress, a
macisdiction, or an officiz] of apy gorernment, to fror,
adopt, or copose, by vote or othereme, any legislation, leer
natification, policy or appropriztion whether before or after
the iptroduction of any hill, meanare, or resolafion
proposing wach legilation law, rxtification, poliey or
appropoation as set forth m dhe Amti-Lobby Aee, 16 TUSC
1913

False statements or claims made in connection witk COPS grames (nclndng cooperative agreements) may result m fmes,
mprisoement, dsbarmert from participatmg in federal grants or contracts, and/or any other remedy arailable by bor

I certify that the assurances provided are tmae and accarxte to the best of my Enowledge.

Elections or other selection: of mew officials will oot reliere the prantes entity of its obliprtiass under this prae:

Sigrarmre af Law Enforcemert Exseutive (o Offictal with
FProgoipmatie Authooity, 23 applicaile)

Sigramre of Goverement Exscutive {or Official with
Financial Aathooty, 25 appliczhle)

Dace

23

updaved: May 13, 2005 @l204263¢





